Joint FAB Committee Meeting
AGENDA
June 29, 2017 – Time: 6:00 p.m.
Executive Session Room - Alvin York Bandy Administrative Complex
Board of Supervisor Committee Members:
Chairman Wendy Maurer, Jack Cavalier and Bob Thomas
~
School Board Committee Members:
Chairman Scott Hirons, Chris Connelly and Dewayne McOsker

APPROPRIATION AND EXPENDITURE OF SCHOOL PROFFER FUNDS

BACKGROUND:
As the Board of Supervisors and School Board embark on developing a Joint CIP for determining
the prioritization of capital projects in the County, there has been renewed interest in discussing
the appropriation and expenditure of proffer funds toward capital projects. Monetary proffers are
voluntary agreements made by developers to off-set the capital facility impacts of their proposed
projects in consideration for an increase in zoning density. These agreements are binding and
become part of the zoning for the property. Monetary proffers are typically paid on a per unit
basis at the time of issuance of an occupancy permit for each new home. As such, the collection of
funds is dependent upon construction activity and should not be considered to be a reliable source
of revenue.
The US Constitution and State laws directly influence how proffers can be administered and
expended. This legal framework gives us general guidance as well as specific requirements to be
met in order to collect and expend proffer funds. Expenditure of proffer funds is limited to capital
facility improvements that add capacity to accommodate the new development providing the
proffer contribution. As such, they can only be used in the context of the CIP as a funding strategy
to lessen the tax burden of existing residents as new development occurs.

LEGAL FRAMEWORK:
Proffers are considered to be voluntary conditions placed on a development in order to mitigate
impacts from the proposed development, such that it receives legislative approval by the Board of
Supervisors. Three U.S. Supreme Court directly apply to proffers, Nollan, Dolan, and Kuntz.
The Constitutional background of these cases is equal protection and the unlawful taking of
property. Nolan requires a “rational nexus” between the proffer condition and the project being
constructed. Dolan requires that the proffer condition be “proportional to the impact” of the
development to avoid an unlawful taking of private property for a public purpose. Kuntz states
that a proffer condition must have both a rational nexus and be proportional to the impact of the
development.
Virginia is a “Dillon Rule State,” meaning a locality can only enact those laws which are specifically
authorized by the state, and those laws which are necessary and implied from a specific grant of
authority. Some state code provisions are very specific with little latitude for local adjustment,
while other provisions are more general and give the locality flexibility in how they are applied.

1

In the context of the State Code, proffers are enabled by the term “conditional zoning.” Virginia
Code § 15.2-2296 explains that conditional zoning is intended to provide a more flexible and
adaptable zoning method whereby a zoning reclassification may be allowed subject to certain
conditions proffered by the zoning applicant for the protection of the community.
Proffer Authority:
The County has chosen to utilize the conditional zoning authority granted under Virginia Code §
15.2-2303. (See Stafford County Code Sec. 28-161). That provision established broad for the
acceptance of cash proffer and the construction of substantial public improvements. The broad
authority provided by that provision is limited, however, by the U.S. Supreme Court opinions
discussed above, and other applicable State Code provisions.
Other Virginia Code provisions establish administrative standards for the acceptance and/or use of
cash proffer payments.
•
•

•

Section 15.2-2303.1.1 stipulates that the payments can only be collected or accepted by the
County after final inspection of the home and prior to issuance of an occupancy permit.
Section 15.2-2303.2 dictates how cash proffer expenditures can be used.
o Collected funds must be spent within 12 years or must be turned over to the
Commonwealth Transportation Board for reallocation to the County’s secondary
road construction program.
o The use of proffered funds must be identified in the CIP and Capital Budget.
o Proffered funds, if not restricted in the agreement, can be used for alternative
improvements in the same category upon notice to the parties that made the cash
payment(s) and after a public hearing.
o Proffer funds cannot be used for improvements to an existing facility unless used
for a capital improvement which expands capacity for use of the facility.
o Annually, the County reports to the Commission on Local Government all cash
proffers pledged, collected, and expended. The Commission on Local
Government compiles and publishes an annual report from all localities and makes
it available to the public.
Section 15.2-2303.3 further regulates the payments of cash proffers.
o Payments cannot be made prior to issuance of a certificate of occupancy unless
there was a prior proffer agreement as part of an approved rezoning and the
applicant voluntarily agrees to that term in the original proffer agreement.
o Automatic proffer value escalations cannot exceed the annual rate of inflation as
calculated by either the Consumer Price Index, or Marshall and Swift Building Cost
Index.
o A locality cannot accept a proffer statement in which the profferor waive any future
legal rights against a locality.
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Proffer Statements Accepted Beginning July 1, 2016:
The above referenced Virginia Code sections with regards to proffers are still on the books and
applicable legal provisions. With the adoption of Virginia Code § 15.2-2304.4 (New Proffer
legislation), the General Assembly significantly affected the County’s ability to negotiate, collect,
and expend monetary proffer payments. For new developments with proffer statements accepted
on or after July 1, 2016, the County’s previously broad proffer authority has been substantially
limited.
Under the New Proffer legislation, monetary proffer payments are classified as “off-site proffers”
and subject to a heightened level of review. Any off-site proffer requested or accepted must be
analyzed to ensure that it is reasonable. The following criteria must be met to find a proffer as
reasonable: 1) the monetary proffer for school capital facilities addresses an impact that is
specifically attributable to the new residential development; 2) the monetary proffer addresses a
current, at the time of the rezoning request, capacity issue and only addresses the proposed
developments proportional share of the capacity issue; and 3) the school facility improvements
must provide a direct and material benefit to the development paying the proffer.
Proffer Guidelines:
For rezoning applications with proffers submitted prior to July 1, 2016, the County adopted proffer
guidelines as a means to standardize monetary proffers. The guidelines provided developers with
an objective standard when determining impacts to schools when considering their zoning
reclassification application for increased residential density. The guidelines looked at all three
school types, elementary, middle and high. CIP costs of constructing new schools were used to
determine a proportional per-student impact based on the future design capacity by school types.
County-wide student generation rates were derived based on actual student populations by dwelling
unit types. The dwelling unit type-student generation rates were multiplied by the per student costs
of construction for each school type. The recommended school proffer was derived by adding the
calculated costs for each school type. There were three different proffer rates for single family
detached, townhouse and multi-family dwelling units.
Monetary proffers for schools for the most part had been very general. The guidelines
recommended a proffer payment for the category of schools. They acknowledged that every new
home built in the County had a proportional impact on school capacity. The guidelines did not
specify what schools proffer payments would go towards. This allowed the County flexibility to
apply monetary proffer payments to any one of the three school types that may have a related CIP
project that expanded capacity in proximity of the project paying the proffer.
In recent years, there had been some projects that earmarked proffer funds for specific schools
and/or specific school improvements. They include the Leeland Station, Shelton Woods, Shelton
Knolls and Winding Creek projects.
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The Board of Supervisors repealed the Proffer Guidelines for any zoning reclassification
application filed on or after July 1, 2016. This was due to the fact that Virginia Code §15.2-2303.4
requires a site specific school capacity analysis at the time of application; therefore, capacity can no
longer be generalized on a County-wide basis.
Appropriation and Expenditure of School Proffer Funds:
Proffer contributions are paid directly to the County. The Departments of Finance and Planning
and Zoning catalog and track proffer payments made for developments. The Finance Department
accounts for the proffer funds by use category. School Division Staff identify capital facility
projects that need additional funding. Staff from the County Attorney’s Office, Finance, and
Planning and Zoning (County Staff) reviews the funding request. The source of the proffer funds
is analyzed to see if the funds were earmarked for a specific purpose other than the requested
improvement. If not, staff would review the location of developments where the available funds
originated and make a recommendation to School Division Staff.
Once the source of funds and capital projects are agreed upon, County staff proceeds with the
appropriation process. A staff report and resolution are drafted, identifying the amount of proffer
funds to be appropriated and the applicable project. The Board of Supervisors ultimately
determines if the funds are to be appropriated and for which project. Upon approval of the
resolution by the Board, the funds are transferred to the School Division for expenditure. The
transaction is accounted for in the Report to the Commission on Local Government.

RECOMMENDATIONS:
Recently there has been discussion by the Board of Supervisors as to the allocation of funds for
future school capital projects. Currently, there is no Board of Supervisors policy regarding the
process to determine which projects should be prioritized for the use of proffer funds. County
Staff has developed recommendations for criteria that can be used towards that purpose.
•
•
•
•
•
•

CIP – The project is fully funded in the adopted CIP with proffers identified as a potential
funding source.
Capital Budget – Available funds have been identified.
Attendance Zone – The school serves the development that paid the proffer.
Capacity Expansion – It increases classroom seats or ability to serve students and does not
involve maintenance or technology upgrades, or general operation costs.
Effectiveness – Bids have been submitted for contracts and costs are known.
Timeliness – The funds should be expended within the same fiscal year as appropriated or
returned for future re-appropriation.
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